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#1.-1028 11/19/85
Fifth Supplement te¢ Memorandum &5-71

Subject: Study L-1028 -~ Estates and Trusts Code (Independent

Administration)

The Commission has received comments on the staff draft of the
independent administration provisions from the following:

--The Probate and Estate Planning Subcommittee for Legislation of
the San Diego County Bar Association (referred to hereinafter as "San
Diego Subcommittee” (Exhibit 1).

-~The California Newspaper Service Bureau, Ine (Exhibit 2),

The generzal conclusion of the San Diego Subcommittee is that the
proposed new provigions of the staff draft should be supported by the
San Diego Bar Association. However, the Subcommittee makes some
particular observations concerning the proposed staff draft, These
observations are discussed below.

The California Newspaper Service Bureau does not object to the
proposed draft but makes a comment in suppert of a provision of the
staff draft that would add additional language to an existing

published notice. This comment is discussed Lelow,

Section 8353. Special administrator

The San Diego Subcommittee wants to make clear that an applicant
for special administration with powers of a general administrator can
obtain independent administration authority only by petition with a

noticed hearing. This is the procedure provided in the existing

draft. This wmatter 1s discussed in some detall iIn the Second
Supplement to Memorandum 85-71. The staff suggests that we add a new
paragraph at the end of the Comment to Section 8353 to make this clear
(see Second Supplement). Also a reference to this new paragraph

should be made in the Comment to Section 836(.

Section 8361. Notice of hearing

The staff proposes in subdivision (c¢) of this section to add

additional language to the published notice of hearing so that the
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putiished neotice of hearing will dnclude the substance of the
following statement (revisions suggested by Mr. Collier included):

The petition requests authority to administer the estate under

the Independent Administration of FEstates Act. This authority

would permit estate tramsactions without the judicial supervision
that would otherwise be required. The petition will be granted
unless good cause is shown why it should not be,

As the letter from the California Newspaper Service Bureau, Inc.
(Exhibit 2) points out, the increased cost of publication of this
additional material should not be & sgignificant consideration in
determining whether to require the publication of the additional
material., The determination should be made on the basis whether the
additicnal material is needed and will be useful to the person
receiving the notice. We mentioned the possible increase in the cost
of publication in the Draftsman's Note to Section 8361 because, as you
know, the cost of publication is a sensitive issue and has been a
matter of concern to the State Bar, the American Association of
Retired Persons, and others. Deoes the Commission believe that there
is a mneed for the additioral language in the published notice of

hearing?

Section 8363, Increase in amcunt of bond

The San Diego Subcommittee "tended to agree™ with the staff
position that the bond provisions proposed for Section 8363 should be
compiled with the independent administration provisions of the new
code with a textual cross-reference from the general bond provisions
to this specific bond provision. The four member team of the State
Bar Section (Second Supplement to Memorandum 85-71) questioned whether
this provision should te included in Section 8363 or should be
compiled iIn the general bond provisions. BSee the Second Supplement to

Memorandum 85-71 for additional discussion.

Section 8371(c). Sale or exchange of tangible personal property of

minimal value without giving advice of proposed action

Despite spirited discussion, the San Diego Subcommittee was
unable to arrive at a concensus with respect to the question of
whether an exception should be made to the requirement of gilving

notice of proposed action for selling tangible personal property where

-2



the property in question is of minimel value. The four member team of
the State Bar Section (Second Supplement to Memorandum B85-71) made a
suggestion that such an exception should be made.

There 1s precedent for providing an exception for sales of
personal property of minimal value. Probate Code Section 2545 (text
get out in Exhibit 3 attached) permits sale or exchange of tangible
personal property of a guardianship or conservatorship estate without
authorization, confirmation, or direction of the court if the
aggregate of the sales or exchanges made during any calendar year
under this authority does not exceed $5,000,

Subdivision {(¢) of Section 2545 1imits the use of the section
where the property to be sold or exchanged consists of personal
effects or furnishings used for personal, familv, or household
purposes, In case of conservatorship, the conservatee must either
consent in such case or lack of the legal capacity to give such
consent. In case of guardianship, ward must consent if 14 years of
age or over,

If independent administration autherity like that proposed by the
four member team is to be adopted, the Commission might adopt the
$5,000 limit provided in the guardianship-conservatorship law (instead
of the $2,000 limit mentioned by the four member team) but apply that
limit for the entire period of administration (rather than one year)
and use the wvalue as determined Lty the probate referee’s appraisal in
applying the provision {rather than the value the items bring on sale

or exchange).

Section 8376. Delivery or mailing of advice of proposed action and

copy of form for objecting to proposed action

Although the San Diego Subcommittee believes that the mnotice
period should be standarized to the extent consistent with giving
adequate notice, the subcommittee objects to shortening the notice
period under Section 8376 to 10 days as suggested by the State Bar

four member team.



Section 8380. Effect of failure to object to proposed action

The San Diego Subcommittee appears to support the staff proposal
to revise subdivision (b) of Section 8380 to read in substance:

(b) The failure to object is a waiver of any right to have
the court later review the action taken unless the person who
fails to object (1) establishes that he or she did not actually
receive the advice of proposed action hefore the time to okject
expired or (2) establishes by clear and convincing evidence that
the personal representative vlolated an applicable fiduciary duty
in taking the proposed action,

Section 8391. Form for advice of proposed action

The San Diego Subcommittee stremgly believes
—that the form for objecting to advice of proposed action should
accompany the advice of proposed action.

——that the form for objection should be referred te in the text

of the advice of proposed action.

The Judicial Council form will combine on one sheet (on the face
and reverse side of the sheet) the "Advice of Proposed Action™ and the
"Objection to Proposed Action” and the "Conmsent to Proposed Action.”
This not only satisfies the suggestion of the Subcommittee but also
permits an advice of proposed action to be drafted and a consent to
the proposed action to be executed as the same time so that the
proposed action need not be delayed until the time to object has
expired. For the Judicial Council form, see the last form attached

to the Fourth Supplement to Memorandum 85-71.

Regpectively submitted,

John H. DeMoully
Executive Secretary
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California Newspaper Service Bureau, Inc.

Established 1834
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PHONE (213} 6252541

November 8, 1985

California Law Revision Commission
LOO0 Middlefield Road
+Palo Alto, California 94303-4739

RE: Study L-1028, Aug. 14, 1685, Staff Draft-Independent
Adminstration of Estates. Memorandum 85-T71

Members of the Commission:

We are fascinated with your staff's continuing fascination with
the cost of notifying the public via newspaper publication.
Their fascination accords an impertance to "ecost™ that ignores
the importance of an informed publiec.

The most recent versicn of your proposed Estates and Trusts Code
(Memorandum 85-71) revises section 8361 to add the statement
reproduced below to the published HNotice of Hearing (Section
7230) whenever the petiticn for appointmert of perscnal
representative contains a request to administer an estate under
the Independent Administration of Estates Law.

The new language reads:

"The petition requests authority to administer under the
Independent Administraticon of Estates Law. This
authority would permit estate transactions without the
Judicial authorization, apprecval, confirmation, or
instructions that would otherwise be required. The
petition will be granted unless good cause is shown why
it should not be.®

The following comment appears in the "DRAFTSMAN'!'S NOTE" to
Section 8361:

"...This statement gives the person receiving the notice
more information concerning the nature of the petition,
but it may increase the cost of publication because it
adds four or five lines to the material that must be
published.n

Your draftsman's precccupation with cost seems misplzced given
the trivial increment in publicaticn expense represented by the

“The only Legal Advertising which ig justitiable from the standpoint of true sconomy
and the public interest, is thal which reachas those who are affecied by ir.”



California Law Revision Commission
November 8, 1988
Page Two

few extra lines added to the notice by the new statement. If
your draftsman considered the information conveyed by the
statement to be of trivial importance, it would have been more

to the point te have made that observation.

We believe your commission is properly concerned that all
interested parties be advised that IAEA trades off the
protection provided by court supervision in favor of expediting
the probate process.

Newspaper publication is the most effective method of alerting a
community at ecritical junctures to actions which will have long
term significance. Newspaper publication is not a substitute
for personal service when notice should be given to a known
individual, but newspaper nctice has no equal in alerting a
community to events which will impact the lives of its
members--few or many. And, once alerted, the community is a
dynamic and powerful force for educating, protecting, and
communicating with its individual members.

California newspapers are their communities' communications
systems. Newspapers should be looked upon as an avalilable,
useful, and economical method of communicating with the public.

A public notice published in & community newspaper creates 3
public record available to all. It is invaluable in preserving
the credibility of our legal system by eliminating the feeling
of alienation which results when the system is perceived as
being closed and inaccessible to the public.

Equally important, an informed public can serve to frustrate the
efforts of those unscrupulous individuals who would seize an
oppertunity to unjustly enrich themselves at the expense of the
unsophisticated and to the embarrassment and liability of those
professionals whose services are of the highest ethical
standards. :

To focus on "cost" alone--whether trivial or substantial--
abstracted from these other considerations, overlcoks the
importance of the probate process to each member of society and
ignores the role which the public can play in preserving the
integrity of probate proceedings.

Sinderely

Michael D. Smith
General Mansger

MDS:ms
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Probate Code Section 2545

§ 2545. Sale or other disposition of tangible per-
sonal property
(2) Subject to subdivisions b} and (0) and to
Section 2541, the guardian or conservator may sell or
exchange tangibie personal property of the estate
without authornzation, confirmation, or direction of
the court.

ib) The aggregate of the sales or exchanges made
during any calendar vear under this section may not
exceed five thousand dollars {$5,000).

(¢} A sale or exchange of personal effects or of
furniture or furnishings used for personal, family, or
household purposes may be made under this section
only if:

{1) In the case of =z guardianship, the ward is
under the age of 14 or, if 14 vears of age or over,
consents to the sale or exchange.

{2) In the case of 5 conservatorship, the conserva-
tee cither (i) consents to the sale or exchange or (i)
the conservatee does not have legat capacity o give
such consent.

{(d} Failure of the guardian or conservator to
observe the limitations of subdivision (b) ar (c) does
not invalidate the title of, or impose any liability
upon, a third person who aets in good faith and
without actual notice of the lack of authority of the
guardian or conservator.

(e} Subdivision (b} of Section 2543 does not apply
to sales under this sestion.
{Added by Stats.1979, e. 726, § 1)



